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New Legislation
Affects CDL Holders

By Andrew J. Bezouska / Davis &
Kuelthau, s.c. / 111 East Kilbourn
Avenue, Suite 1400 / Milwaukee,
W 53202/ (414) 225-7511/
abezouska@dkattor neys.com

On September 30, 2005, new
legidationimpactingcommercid driver
license(CDL) qudificationwill gointo
effect asthe Wisconsin Department of
Transportation (DOT) incorporatesthe
requirements of the Federal Motor
Carrier Safety Improvement Act of
1999. Thenew requirementshavea
subgtantia affect on CDL digibility for
commercia motor vehicle (CMV)
drivers, including requiring the
disqudification of CDL privilegesfor
seriousor mgjor offensescommitted
whileoperating non-commercid motor
vehicles.

Inadditiontothepenaltiesaready in
existencefor offensesoccurringwhile

operatingaCMV, the new regulations
will create CDL consequences for
major offenses or serious traffic
violationsthat occur whiledriversare
operating non-CMV's. Beginning
September 30, 2005, afirgt conviction
foramgjor offensewhileoperating any
motor vehicle will result in CDL
disqualificationfor oneyear. Afirst
offense occurring whileadriver was
transporting hazardous materialswill
resultin CDL disqudification for three
years. A second convictionfor amgjor
offenseinany vehidereaultsinalifetime
disqualification. Major offenses
include: operating whileintoxicated,
operating under the influence of a
controlled substance, refusd totest for
intoxication, and leaving the scene of
anaccident. Thenew legidationaso
adds two new major offenses:
operating aCMV whilethe CDL is
disqualified revoked, suspended, or
canceled and causing afataity through
negligent or criminal operation of a
CMV.

Along with major offenses, the new
rulesalso create CDL consequences
for serioustraffic violationsoccurring
while adriver was operating anon-
CMV. Anon-CMV convictionfor a
serioustrafficviolationwill resultina
CDL disqudificationof 60 daysif there
aretwo seriousviolationswithinthree
years, and 120 daysif therearethree
seriousviolationswithinthreeyears, if
the conviction resultsin revocation,
suspension, or cancellation of aCDL
or regular driver’slicenseor aCDL
or non-CMV driving privileges.
Serious traffic violations include:
speeding 15 miles per hour or more
over thespeed limit, recklessdriving,
passingillegally, improper or erratic
lanechanges, fallowingtooclosdy, and
moving violationsarisng from afatal
accident. Thenew legidationdsoadds
three new serioustraffic violations:
operatingaCMV without obtaining a
CDL, operatingaCMV without having
aCDL inimmediate possession (with
anexceptionfor anindividud who can



provide timely proof of CDL
licensure), and drivingaCMV without
the proper class of CDL or without
therequired endorsement.

The new regulations also give the
Secretary of the Federal DOT the
authority todisqualify astate' sCDL
driver if thedriver posesan“imminent
hazard.” An*“imminent hazard” is
defined as “the existence of a
condition that presentsasubstantial
likelihood that death, seriousillness,
severepersond injury, or asubstantia
endangerment to health, property, or
theenvironment may occur beforethe
reasonably foreseeable completion
date of a formal proceeding.” A
hearing is not required for a
disqudificationfor 30 daysor less, but
adisqudification over 30daysrequires
noticeand ahearing.

Thenew legidation also prohibitsthe
issuance of an occupational or other
specia licensedlowing the operation
of acommercid vehicle.

Other requirementsinclude:

1. TheDepartment of Trangportation
(DQOT), beforeissuing or renewing
aCDL, must obtain the driving
record of an applicant from each
state that hasissued him/her any
operator’slicenseduring theprior
10 years, and to provide such
informationin responseto another
date’srequest;

2. TheDOT must notify within 10
daysthecommercid driver license
information system and aCMV
operator’s state of licensure, if
other than Wisconsain, of any

disqualification of operating privileges
for at least 60 days;
3. TheDOT must maintain detailed

records of actionstaken against
persons holding CDLs and
personsoperating CMV swithout
aCDL, and of convictionsof such
personsfor offensescommittedin
both CMVsand non-CMVs.

Employersof CMV driversshould be
awareof theimpact of mgjor offenses
andsriousvidlaionson CDL digibility
and should prepareto respond to these
issuesbeforethelegidation goesinto
effect on September 30, 2005.

For moreinformeation, contact Andrew
J. Bezouskaat Davis& Kudthau, s.c.,
111 East Kilbourn Avenue, Suite 1400,
Milwaukee, WI 53202, (414) 225-
7511, abezouska@dkattorneys.com.

Davis& Kudthau, sc.isafull-service
law firm proud to focusour effortson
hel ping Wisconsin companies grow
Every Step of the Way® from our
offices in Milwaukee, Brookfield,
Madison, Green Bay, Oshkosh and
Sheboygan. Our practiceareasinclude
businessand corporatelaw, labor and
employment, commercial and civil
litigation, employee benefits, school
law, municipal law, real estate and
construction, intellectual property,
securities, tax law, non-profit law, trusts
and estate planning, and insurance
coverage

New Laws Clarify
Requirements Under
Federal Military
Leave Law

By Timothy L. Sewart / Davis &
Kuelthau, s.c. / 111 East Kilbourn
Avenue, Quite 1400/ Milwaukee, W1
53202 / (414) 225-1497 |/
tstewart@dkattor neys.com

President Bush recently signed an
amendment to the Uniformed Services
Employment and Reemployment
RightsAct (USERRA) that expands
the maximum duration of health
iNsurance continuation coverage under
that law. USERRA generdly provides
that an employer must allow an
individual who voluntarily or
involuntarily entersaperiod of military
sarviceto continueto participateinthe
employer’s health insurance plan
during the period of service. The
amendment to USERRA expandsthe
maximum period of such coverage
from 18 monthsto 24 months. This
changeiseffectivefor any period of
coveraged ected by theemployeeafter
December 10, 2004.

Furthermore, USERRA hasbeen
modified to mandateancticetodl
employeespertainingtotheir rights
under thelaw. Thisrequirement will
be satisfied by posting, before
March 10, 2005, anotice document
published by the U.S. Department
of Labor.

In addition, the U.S. Department of
Labor recently issued proposed
regulationsinterpreting USERRA. The
proposed regulations provide
clarification and specificity regarding
USERRA'sprovisions, includingits
broad prohibition of discrimination or
retaliation by employers against
employeesor gpplicantswith service



obligations. Thesedarificationsinclude
thefollowing:

e Employers and potential
employersmay not discriminate
or retaliate againgt employees or
applicants with service
obligations;

e All employers, including those
with only one employee, are
covered by USERRA;

e QudifiedNationd Guard Service
isconddered“ uniformed service”
and therefore is covered under
USERRA;

e An employee on leave under
USERRA may dsowork another
job during off-duty hourswithout
compromising hisher USERRA
rights;

e Anemployee must be allowed
timeoff fromwork for purposes
of organizing persond affairsand
travel prior to actual
commencement of military leave;

e An individua returning from
military leave may pursue other
employment with another
employer withoutforfeiting higher
rightsunder USERRA,;

e Thereareseveral exceptionsto
the5-year limitonmilitary leave,
including if theemployeereturns
or continueswithmilitary leaveto
mitigate the economicimpact of
his/her employer’sviolation of
USERRA;

e Employersaregenerdly required
toreingtateareturning employee
within two weeks of the
employee' srequest;

e Employersmay beableto deny
reemployment to a returning
employeeif:

. Circumstances have so changed

as to make reemployment
impossible or  unreasonable
(suchasareductioninworkforce
that would have included the

employee);

. Training the employee for a

position in reemployment would
causean “ undue hardship” onthe
employer (which determination
can only be made after attempts
aremade); or

. Theemployment wasfor abrief,

non-recurring period and there
was no expectation that the
employee’semployment would
have continued indefinitely;

Theemployeemay decidewhether
or not to apply accrued paid leave
to higher military leave; and

Employersmustinclude periodsof
military servicefor purposes of
vesting and benefit accrual inits
retirement plan(s). Further, an
employeereturning frommilitary
leave must bealowed to make up
all or part of any elective salary
deferralsthat he/shewould have
made. Finally, employers must
provide any employer
contributions and/or matching
contributionsthat would havebeen
made; these contributionsshould
generally bemadewithin 30 days
of reemployment unless it is
impossible or unreasonableto do
0.

Although it is unclear when the
regulationswill beissuedinfina form
(the comment period expired on
November 19, 2004), employers
would be well-advised to act in
accordance with the proposed
regulations.

If you haveany questionsregardingthe
changein USERRA or the proposed
regulations, pleasecontact Timothy L.
Sewart at Davis& Kudthau, s.c., 111
East Kilbourn Avenue, Suite 1400,
Milwaukee, W1 53202, (414) 225-
1497, tstewart@dkattorneys.com.

Davis& Kudthau, sc.isafull-service
law firm proud to focusour effortson
hel ping Wisconsin companies grow
Every Step of the Way® from our
offices in Milwaukee, Brookfield,
Madison, Green Bay, Oshkosh and
Sheboygan. Our practice areas
include business and corporate law,
labor and employment, commercial
and civil litigation, employee benefits,
school law, municipal law, real estate
and congtruction, intellectud property,
securities, tax law, non-profit law, trusts
and estate planning, and insurance
coverage.




Fifth Amendment
Privilege and
Employee
Investigations

By Richard F. \eerstegen of Lathrop
& Clark, LLP, 740 Regent Sreet,
Suite 400, Madison, Wisconsin,
53701-1507 / 608.257.7766 / Fax:
608.257.1507

It is well established that public
employees maintain their Fifth
Amendment right not to incriminate
themselves during a disciplinary
investigation by a public employer.
Accordingly, during theinvestigation,
the employee may refuse to answer
guestionsor provide statementsto his
or her employer if such answers or
statements could incriminate the
employee and form the basis for
criminal charges. Such refusal,
however, does not prevent the
employer fromtaking disciplinary action
against theemployeefor refusing to
answer questions during the
investigation. The employer may
compel the employee to cooperate
with the investigation and to give
statementsfor internal purposesand
may take adversedisciplinary action
againgt theemployeeif theemployee
refuses to cooperate. In such
Situations, however, beforetaking any
disciplinary action, employers are
obligated to inform theemployeethat
any answers given by the employee
during theinvestigatory interview are
protected by the Fifth Amendment
from usein subsequent proceedings.
A recent Seventh Circuit Court of
Appeals case, Franklin v. City of
Evanston, 384 F.3d 838 (7" Cir.
2004), reaffirmed the obligation for
public employers to inform an
employee of such immunity from
prosecutionfor gatementsmadeduring
agovernmentd investigation.

In Franklin, Edward Franklin, an
employee with the City of Evanston
Public Works Department, was
arrested while off duty for possessing
marijuana. Upon hearing of thearrest,
the City began a disciplinary
investigation for work ruleviolations.
During apre-disciplinary meeting, the
City questioned Franklin about his
conduct. Franklin neither admitted nor
denied committing the conduct.
Instead, Franklin asked that the
disciplinary hearing be postponed until
after hiscrimind case. TheCity refused.
Further, the City never informed him
that theanswersto the questionscould
not beused in any subsequent criminal
proceeding and that afailureto answer
wouldbeviewed negetively. Thisfalure
to inform and warn Franklin in this
regard wasbased on City policy, under
whichsuchwarningswererequired only
if the City explicitly required an
employeeto answer questionsonpain
of losing his or her employment.
Franklin was subsequently fired.
Franklin sued the City, arguing that it
violated his procedural due process
rights.

The Seventh Circuit Court of Appeds
ruled in favor of Franklin. In its
decision, thecourt relied onitsprior
decisoninAtwell v. LidePark Didtrict,
286 F.3d 987 (7" Cir. 2002). In
Atwell, the employer fired the
employeefor insubordination after the
employeerefused to answer questions
about allegations of financial
improprigtiesand misusingfunds. The
employeesued theemployer, dleging
aviolation of congtitutiona rights, and
the court decided in favor of the
employee. The Atwell court
concluded that, if a governmental
employer compels the employee to
answer questionsduring an
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investigation of misconduct, it must first
advisetheemployeethat heor shehas
immunity from criminal prosecution
based on hisor her answers

In Franklin, the court determined that
the City construed too narrowly its
obligationto provideAtwd | warnings
to itsemployees. The City should
have advised Franklin of hisAtwell
rights prior to his termination.
According tothecourt, the City erred
by asking Franklin to respond to the
crimina chargesagainst himwithout
advising himthat hisresponsescould
not beused against himin hispending
crimind proceedings. By actinginthis
manner, the City violated Franklin’s
right to procedural due process
because hewaseffectively forced to
choose between hisjob and hisFifth
Amendment rights. Accordingtothe
court, the City’spalicy effectively did
not allow employees in Franklin's
position anopportunity totell their sde
of the story without penalty.

Based on the Franklin decision,
employers should be cautious of
interpreting their obligation to provide
employees an Atwell warning too
narrowly and take inventory of any
policiesthat may be contrary to such
required Atwell warnings. Whenan
employer intendsto ask an employee
potentially criminal incriminating
guestions during the course of an
interview, theemployer must firs warn
theemployeethat thelaw providesthe
employee with immunity from
prosecution for such incriminating
answersduring theemployer interview.
Thewarning should begiven prior to
initiating questions. Itisadvisableto
provide the employeewith awritten
warning explainingtheimmunity andto
informthelocd didrict attorney’soffice
that suchadisciplinary interview is



goingtotakeplace. Theemployeemay
not refuseto answer questionson the
ground that theanswersmay criminaly
incriminatehimor her. Suchrefusa can
be grounds for disciplinary action
based on the employee’s insub-
ordination and any adverseinference
the employer draws from the
employee'ssilence.

*This article is adapted from a Legal
Comment originally published in the
March 2005 edition of the Wisconsin
Association of School Boards, Inc.,
Wisconsin School News. If you have
any questions about this topic, please
contact Richard F. Verstegen of the
Lathrop & Clark LLP, School,
Municipal, Labor and Employment
Law Team, 740 Regent Street, Suite
400, Post Office Box 1507, Madison,
Wisconsin53701-1507 608.257.7766 /
Fax: 608.257.1507.

Older Workers Have
More Leeway In
Alleging Age Bias

Jon Anderson and Peter Albrecht /
LaFollette, Godfrey & Kahn/ One
East Main Sreet / PO Box 2719/
Madison, WI 53701-2719/
Telephone 608-257-3911 / Fax
608-257-0609 / www.gklaw.com

As aresult of the Supreme Court’s
March 30, 2005 decisionin Smithv.
City of Jackson, Missssppi, it now will
be easier for employees to sue their
employersfor agediscrimination.

Prior to the Smith decision, an
employer could not beliablefor age
discrimination unless the employee
could prove that the employer
intentionaly discriminated against the
employee based on hisor her age.

The Smith decision expanded the
scopeof theagediscriminationlaw by
edtablishing that employersnow canbe
heldligblefor agediscriminationif their
employment practicesor policieshave
anunintentiona but disparate adverse
impact on employeesage40 or ol der.
Disparate impact theory, well
recognizedinTitleV1l cases, had not
been universally accepted in cases
arisgngunder theAgeDiscriminaionin
EmploymentAct (ADEA).

In Smith, the plaintiffs were police
officers, age 40 and older, who
challenged apolice department plan
givinglarger sdary increasesto officers
withlessthanfiveyearsof serviceand
smaller salary increasesto thosewith
greater seniority. Under theplan, two-
thirdsof officersunder age40received
pay raisesgresater than 10%, whereas
lessthan half of officersover age 40
received raises greater than 10%. A
group of older paliceofficerssuedthe
City, dleging that the City intentionaly
discriminated againgt themand, further,
arguing that the plan adversdly affected
them because of their age. Thetrid
court dismissed both clams. TheFifth
Circuit Court of Appealsupheldthe
dismisd of thedisparateimpact clam,
holding that such claims are not
available under the ADEA. The
Supreme Court, resolvingasplitinthe
federal appellate courts, reversed;
holding that thedisparateimpact clams
could be brought under theADEA..

Despite recognizing the viability of
disparate-impact age discrimination
claims, the Supreme Court, in Smith,
heldthat theplaintiffscould not prevail,
becausetheplanitself wasbased ona
“reasonable factor other than age.”
The department implemented its pay
planto reduce attrition by making the
sdariesfor itsstarting positionsmore
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competitivewith comparablepositions
inneighboring departments. Thus, as
long asan employer hasareasonable
basis, other than age, for itspolicies,
theemployer canavoid ADEA ligbility
under the disparate-impact theory.

After Smith, the number of age
discrimination lawsuits likely will
increase because aplaintiff nolonger
needs to prove that the employer
intended to discriminate against him
becauseof hisage. Now, evenfacialy
neutral policiescan bechallenged if
they disproportionately affect older
employees.

TheCourt in Smithfound that seniority
and position were reasonable bases
uponwhichtodifferentiateinawarding
pay raises. It remainsto be seenwhat
other factors courts will deem
reasonablefor employersto consider
when implementing policies that
disparately impact employeesacross
agegroups. Until lower courtsfurther
clarify Smith, employers should
carefully review layoff decisions, pay
plansand benefits, and other policies
to determinewhether they could have
anunintentional disparateimpact. In
addition, employerswould bewiseto
carefully document the business
reasonsfor employment decisonsthat
may impact a broad age range of
employees.

Smithv. City of Jackson, No. 03-1160
(March 30, 2005) can be found at:

http://www.supremecourtus.gov/opinions/
04slipopinion.html

Jon Anderson and Peter Albrecht are
employment attorneysat L aFollette
Godfrey & Kahnin Madison. They
can bereached at 608/257-3911.



Medicare
Prescription Drug
Improvement and
Modernization Act of
2003 Medicare

Part D

By: Rae Anne Beaudry, Vice
President / Health Care System
Consultants, Inc./ Phone: 414-771-
1860/ Fax: 414-771-1870

MedicarePart D legidationwassigned
into law on December 8, 2003 and is
known formally as the Medicare
Prescription Drug Improvement and
ModernizationAct of 2003. Thenew
prescription drug benefitisto become
effective January 1, 2006. Briefly,
thereisa$250 deductible per retiree,
then the new benefit covers 75% of
the next $2,000 of drug costs. Part D
then coversnothing further until the
plan beneficiary has $3,600in out of
pocket expenses, including the
deductible. Thisisknown asthedonut
hole. After thedonut holeisreached
the plan beneficiary paysonly 5% of
the cost of each prescription or
(depending ontheplan sdlected) $2.00
for agenericdrug or $5.00for abrand
namedrug.

Thislegidation wasthecreation of a
subsidy. Group health plansoffering
actuaridly equivaent prescription drug
coveragetotheir retireeswill receive
a28% subsidy from the government.
Thistax-free subsidy isintended to
encourage employers to continue
providing prescription drug benefitsto
retirees. Qualified plans will have
flexibility intheareasof plandesign,
formularies, and networks. Employers
could, intheinitia legidation, provide
premium subsidies and cost-sharing
assistancefor retireeswho enroll in
Medi care prescription drug plansand
MedicareAdvantage Plans.

Lawmakersarevery concerned about
retaining as much of the existing
employer based coveragefor retirees
aspossible. Thisisthereasonfor the
subsidy andthereasonfor theflexibility
inemployer plandesign. Therulesand
detailssurrounding theability toget the
subsidy arethereasasafeguardto be
certain that empl oyers pay, on behalf
of retirees, at least as much as the
subsidy.

There are four main options for
employersregarding thislegidation:

(1) Employer Subsidy,

(2) EgtablishaPrescription Drug
Plan,

(3) ContractwithaPrescription
Drug Plan, and

(4) DiscontinueDirect Coverage.

Employerswill havealot to consider
with al four of these options. First,
thefinal regulationsare not expected
until late February. Sometime after
that wewill first seetheadminigtrative
formsnecessary to“ subscribe” tothe
selected options. There are also
ongoing questions about what can be
paid or taken into account under each
scenario. For example, the subsidy
option will not allow the plan to
consder adminigraivechargesandthe
calculation must be performed net of
rebates and discounts. If the plan
chooses to establish a Prescription
DrugPanonitsown, itmust obtainan
insurancelicense,

Hereistheinformation availableto-
date:

A. Employer Subsidy
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Thisoptionistheeasiest toimplement
and requires the least amount of
changetothe Employer’sHedth Plan
and to its Union Contracts. The
subsidy is equal to 28% of the
allowable costs (net of discounts/
rebates) attributable to gross
prescription drug costs between $250
and $5,000. The maximum
reimbursement per retireeis $1,330.
Whilethe savingsmay be substantia,
applying for the subsidy will require
numerousadminigrativerequirements,
including actuaria certification of the
plan’sequivadence, frequent datafeeds,
and data reconciliation. The new
adminidrativecods, aswdl asthecost
for actuarial certification, should be
deducted from the potential savings.
Thespecificrequirementsare still not
availablefrom CMS, but appear to be
extendve. Theemployer may dsohave
to consider new open enrollment
periods to conform to the time
congraintsinherentinthisoption.

Variousauthorsinwriting of thisoption
havebrought up the* union” argument
that they ownthesubsidy. Obvioudy
discussionsover how thesubsidy will
besharedwill certainly surface. Since
thesubsidy iscapped, will theoutcome
and potential savings produced be
enoughto offset theactuaria cogt, the
new administrativefeesand burdenis
aquestionthat isyet to be answered.

B. EstablishaPrescription Drug
Plan

This option at the onset |ooks quite
attractive asthe government subsidy
for aPDPistargeted to be 74.5% for
standard coverage. In addition the
subsidy includes allowances for
adminigrativecostsand profit margins.
Adjustments may also be provided
based on the health status of the

participants.



However, there are lengthy
requirementsand aninitia gpplication.
Employersmust be approved asarisk
bearing entity and licensed
appropriately. There are plenty of
financial risks associated with this
approachincluding adverse selection
andutilization. Thisoptionwouldaso
likely require adedicated staff aswell
asaufficient fundsto support theinitia
and ongoing administrative burden.
Also you must negotiate with drug
providers for pricing data, because
PDP proposed pricing must befiled
for approval. A PDPisalsorequired
to establishaformulary. Drugsnot on
the formulary will not be counted
against the out of pocket maximums.
Thiswill undoubtedly requireguidance
initspreparation asmany entitiesdo
not have apharmacist on staff.

Itislikely thiswill only bean option
for very large employers with a
substantial number of retirees.

C. Contract withaPrescription
Drug Plan

Thenext optionisto contract with an
external entity that will handlethese
respongibilities. If youdready contract
with a PBM who handles your
prescription drug program, thisseems
anatural extenson of that policy. The
externa PDPwouldreceived| subsdy
paymentsand may inturn passaong
some discount to theemployer. The
issuecurrently isthat it isnot known
whowill bethechosen PDP's. Infact
itisnot currently knownif therewill
be sufficient interest in organi zations
seeking to become PDP's. Most of
thelarger PBM’ saredtaying away from
this option, as they are concerned
about thefinancial risk. Until more
informationisavailable, itisthought thet

most employers will apply for the
subsidy themseavesand study avallable
PDPdterndtives.

Plandesign requirementsexist in both
of thePDP options. Thiswill leadto
plan beneficiary dissatisfaction and
most probably re-negotiation with the
unions

D. DiscontinueDirect Coverage

Thisappearsto bethesmplest option
of all. Medicare Part D would
become primary for prescription drugs
for Medicare Plan Beneficiaries.
Employers may choose to pay a
portion or al of the $35 per retiree
per month premium. Employerscould
“wrap-around” Medicareby offering
supplemental benefitsor coordinating
coverage asthey do with Medicare
Part A and B.

Recently, | attended a teleweb
conference on this option. Simply
stated, the attorney speaking onthis
topic suggested thefollowing:

(1) The employer could pay the $35
per month premium and the
deductible.

(2) Theemployer COULD NOT pay
the donut hole, unless the
employer had no further
expectations for Medicare Part
D payment.

(3) The employer could pay the 5%
when the plan beneficiary
reached the catastrophic level.

(4) Theemployer could makeretirees
either join or stay out of Part D.
Employer substantiation of
retirees opting out of Part D
would be a requirement for the
employer subsidy.

(5) The deductible could not be
prorated.

(6) Employers can participate and
drop the program annually, but do
needtoinformretireesinatimely
fashion.

(7) It iscurrently thought, although
this is not a fact yet, that a
subscriber may be able to use
Health Savings Account monies
(not Section 125) for the donut
hole.

(8) Themonthly premiumisaqualified
expense under a VEBA asit is
for medical coverage.

(9) There will be adjustments to the
premium each year for both cost
of living and other risk factors.

(10) Part D does not apply to active
employees over 65.

(11) Anactuary must beinvolved and
perform acertified calculation as
to the employer’s current plan
equivalency. ‘.

\‘/ |
I
My concern with the attorney’s
statement wasthis: How can aplan
“wrap around” or coordinate benefits
with Medicare Part D if the plan
beneficiary must pay the* donut hole?’
Thereisstill research to be done on
this particular point, but as other
articleshave pointed out it appearsthat
until theMedicareEligible Retireecan
prove they have paid $3,600
themselves, the 95% coverage
availableunder Part D will notkickin.

Asdated previoudy, theformsneeded
arenot yet availablefrom CMS. | will
be checking into these frequently.
Preliminary information satesthat they
will beextensve.

| understand that Milliman USA have
conducted aseminar onthistopicfor
employers. Obvioudy, they canassst



anemployer withtheactuaria testing

of their plan. Employerswill haveto
ask the TPA (insurance company) to
sort out theretireeson an appropriate
basis from a data standpoint.
Employer’s must request that the
PBM, inform, with al due haste, asto
how they will be providing dataasit
must be with and without discounts,
rebatesandfees. Wewill alsoneedto
establishthefrequency and linkagefor
reporting and data reconciliation
purposes, as soon as CM S makesthe
find rulesavalable.

Asacondition of receivingthesubsidy,
anemployer incursseverd obligations.
They mugt:

(1) Fileanannud Attestation of
Actuaria Equivaence,

(2) Submittoauditsas
determined necessary by
CMS, and

Wis. PublicEmployer Labor RelationsAssn.

Waukesha County Human Resources
1320 Pewaukee Road
Waukesha, WI 53188

(3) Must meet disclosure
requirementsto their
Medicare Eligible Retirees.

Deadlines

1. To obtain the subsidy for 2006, a
plan sponsor must file the
Attestation of  Actuarial
Equivalence with CMS no later
than September 30, 2005.

2. A plan sponsor must also inform
their Medicaredligibleretireesand
spouses as to whether the
prescription drug coverage offered
by the Plan is creditable. Plan
Sponsors  mustalsoprovide
informationif theplanisno longer
creditsble and assist retirees in
applying for Part D at that time.

What should you do now?

(1) Analyze and document the entire

retireepopulationincluding
coverageoptions, contribution
rates, subsidy caps, etc.

(2) Determine which retiree groups
wouldlikely qualify for thesubsidy.

(3) Identify whichretireesfitintothat
group and verify that you have
complete indicative data on
retirees and their dependents.

(4) Determinethe capabilitiesof your
carriers. CMS will require
individual-level claims datafrom
our carriers to determine the
amount of the subsidy level.

(5) Understand your administrative
challenges and responsibilities.
Your final strategy could be very
dependent upon thisevaluation.

(6) Determine a communication and
disclosure strategy that isthorough
and effective



